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JUSTIN M. CURTIS
Deputy State Appellate Public Defender
I.S.B. #6406
322 E. Front Street, Suite 570
Boise, Idaho 83702
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Fax: (208) 334-2985
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
KODI A. WHEELER,
)
)
Defendant-Appellant.
)
___________________________)

NO. 44238
CANYON COUNTY NO. CR 2014-5688

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Kodi A. Wheeler appeals from the district court’s order denying his motion to
reconsider the order relinquishing jurisdiction. Mr. Wheeler asserts that the district court
abused its discretion by denying the motion.

Statement of the Facts & Course of Proceedings
In 2014, Mr. Wheeler was charged with one count of lewd conduct with a minor
under the age of sixteen and one count of sexual abuse of a child under the age of
sixteen. (R., p.28.) He pleaded guilty to sexual abuse and the district court imposed a
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unified sentence of seven years, with three years fixed, and the court suspended the
sentence and placed Mr. Wheeler on probation. (R., p.54.)
In June, 2015, the State filed a petition for probation violation. (R., p.62.) The
district court found that Mr. Wheeler had violated the terms of his probation and the
court revoked his probation but retained jurisdiction. (R., p.108.) Following the retained
jurisdiction period, the court relinquished jurisdiction without a hearing. (R., p.110.)
Mr. Wheeler then filed a motion to consider the order relinquishing jurisdiction,
requesting that the court rescind its prior order, place Mr. Wheeler back in the Sex
Offender Assessment Group, and require the Department of Correction to provide
treatment. (R., p.112.) The district court denied the motion. (R., p.119.) Mr. Wheeler
appealed.

(R., p.120.)

He asserts that the district court abused its discretion by

denying his motion to consider the order relinquishing jurisdiction.

ISSUE
Did the district court abuse its discretion when it denied Mr. Wheeler’s Motion To
Reconsider The Order Relinquishing Jurisdiction?

ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Wheeler’s Motion To
Reconsider The Order Relinquishing Jurisdiction
At the beginning of the hearing on Mr. Wheeler’s motion to reconsider the order
relinquishing jurisdiction, there was discussion as to whether the district court had
jurisdiction to consider the motion.

(Tr. p.4, L.20 – p.5, L.2.)

The district court

determined that it did have jurisdiction to consider the motion. (Tr., p.8, Ls.9-14.)
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Mr. Wheeler agrees with the district court. He submits that, in substance, his
motion was an Idaho Criminal Rule 35 motion for reduction of sentence in which he was
requesting leniency in the form of reconsideration of the decision to relinquish
jurisdiction. The Court of Appeals has held that, “trial courts are empowered by Rule 35
to, in substance, ‘reconsider’ the relinquishment of jurisdiction on a timely motion from
the defendant.” State v. Knutsen, 138 Idaho 918, 923 (Ct. App. 2003) A motion to
modify a sentence pursuant to Rule 35 may be filed within 120 days after the court
relinquishes jurisdiction. See I.A.R. 35(b). Mr. Wheeler’s motion was filed within that
time frame and he therefore agrees with the district court that the court had jurisdiction
to consider this motion.
A motion to reduce an otherwise lawful sentence is “essentially a plea for
leniency, and a decision on such a motion is vested within the sound discretion of the
sentencing court.” State v. Wersland, 125 Idaho 499, 504 (1994). If the sentence is
found to be reasonable at the time of pronouncement, the defendant must then show
that it is excessive in view of the additional information presented with the motion for
reduction. State v. Hernandez, 121 Idaho 114, 117-18 (Ct.App.1991).
The district court based its decision to relinquish solely on the letter it received
from the Department of Correction dated February 16, 2016. (R., p.110.) In this letter,
the Department noted that Mr. Wheeler was initially placed in the Sex Offender
Assessment Group (SOAG) but, given the limited bed space in that program, the was
sent to the Correctional Alternative Placement Program (CAPP) to wait for a bed in the
SOAG program. (2/16/16 Letter, p.1 (attached to Presentence Investigation Report
exhibit at p.99.)) The Department recommended that the court relinquish jurisdiction

3

because Mr. Wheeler had received two Disciplinary Offense Reports (DOR’s) for
“Sexual Assault/Battery” and “Body Fluids.” (2/16/16 Letter, pp.1-2.) The Department
asserts that on December 22, 2015, Mr. Wheeler, along with three companions,
sexually assaulted other inmates. (2/16/16 Letter, p.1.) It was alleged that Mr. Wheeler
and the others “engaged in sexual assault by holding down, with force, other offenders
to the ground so that exposed genitals could be pressed on the head and face of the
victims.” (2/16/16 Letter, p.1.) With regard to the second DOR, the Department alleged
that Mr. Wheeler and the other offenders “ejaculated into a cup of ramen, which was
consumed by the victim on 12/23/15.” (2/16/16 Letter, p.1.)
At the hearing on Mr. Wheeler’s motion, counsel noted that the CAPP
programming “has very little programming as far as other than drug and alcohol
evaluation. There’s very few people involved in that at the time.” (Tr., p.7, Ls.3-8.)
Counsel also asserted that, “there’s a witness that we have who has listened to the
audio, who has presented that he was untruthful in his DOR complaint against
[Mr. Wheeler] on the initial charge complaint of this [sexual assault/battery allegation.]”
(Tr., p.8, Ls.19-24.) Counsel asserted that there was a collective group of sex offenders
and one them had a “beef” with Mr. Wheeler and wanted him in trouble. (Tr., p.8, L.24 –
p.9, L.2.) Counsel also represented that “a couple people … said that [Mr. Wheeler]
denied that he was holding that person down for any intent other than tickling.
asked for a polygraph.”

(Tr., p.11, Ls.18-25.)

He

With regard to the allegation that

Mr. Wheeler ejaculated into a cup, “there was never an indication to [Mr. Wheeler] that
that would be used to be given to anyone else the following day, and it was all of their
understanding.” (Tr., p.12, Ls.8-13.) Counsel concluded,
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And so I think there’s – you know, really I still think there’s an aspect of
this guy needs treatment. This guy needs cognitive and comprehensive
treatment and ability. And the Court loses nothing by putting him in there
and having him do treatment to see if he can go through a sex offender
assessment group. And that’s really what we’re asking the Court to do is
give him an opportunity to actually do what the Court asked him to do,
which was be involved in a treatment program.
(Tr., p.13, L.21 – p.14, L.6.)
Considering that Mr. Wheeler did not obtain sex offender treatment during his
rider due to the fact that he as placed in the CAPP program, as well as the fact that
there was a dispute as to the severity of the DOR’s, Mr. Wheeler respectfully submits
that the district court abused its discretion when it denied his motion to reconsider the
order relinquishing jurisdiction.

CONCLUSION
Mr. Wheeler respectfully requests that this Court reverse the district court’s order
denying his motion for reconsideration and remand this case for further proceedings.
DATED this 16th day of February, 2017.

__________/s/_______________
JUSTIN M. CURTIS
Deputy State Appellate Public Defender
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